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ery is allowed on this ground. Hill v. Kimball, 76 Tex., 210. With the 
exception of some telegraph cases, the courts seem nearly unanimous in 
holding that for mental anguish alone, damages cannot be recovered. 
There are two notable exceptions where the contrary is held almost as 
consistently, i.e., in actions for the wrongful removal from the grave of 
the body of a child, or relative in the first degree, and for the mutilation 
of the body of such a relative. (Medical dissection cases.) See Cooley on 
Torts, 3d Ed., Vol. 1, p. 90; Greenleaf on Evidence, Sec. 267. See also 
Bessamer Imp. Co. v. Jenkins, 111 Ala., 135. The decision in the present 
case states the better rule, although there are older cases to the contrary. 
For other cases in point, see Yale Law Journal, Vol. XXII, No. 1, p. 60. 
See also Yale Law Journal, Vol. XXI, No. 8, p. 685. 



Railroads — Crossing Accident — Duty of Traveler — Stop, Look and 
Listen. — Dankin v. Pennsylvania R. Co., 83 Atl. (N. J.), 1006. — Held, 
that a traveler crossing a railroad, though required to look and listen, is 
not negligent, as a matter of law, in failing to stop before driving on the 
track. 

A traveler approaching a railroad crossing must exercise care and 
prudence in looking and listening for approaching trains. Cunningham v. 
R. R. Co., 142 N. Y. App. Div., 303; Crabtree v. R. R. Co., 86 Neb., 33; 
Row v. R. R. Co., 144 Iowa, 378. If he fails to exercise care and is con- 
sequently injured he is guilty of contributory negligence and cannot re- 
cover, even though the railroad company was also negligent. R. R. Co. v. 
Hall, 109 Va., 296; Weatherly v. R. R. Co., 166 Ala., 575. Where the facts, 
or the inference to be drawn from the facts, with respect to contributory 
negligence, are doubtful, the case is one for the jury. Northern Pac. R. R. 
Co. v. Jones, 144 Fed., 47; Louisville R. R. Co. v. Miller, 134 Ky., 716. 
But where from any proper view the facts are not in dispute the question 
is one for the Court. Garick v. Northern Pac. R. R. Co., 131 Fed., 837; 
Horan v. Boston R. R. Co., 183 Fed., 559; Keller v. Erie R. R. Co., 183 
N. Y, 67. Some Courts even hold that the law will presume that one 
about to cross a railroad saw what he could have seen if he had looked, 
and heard what he could have heard if he had listened. Malott v. Hawkins, 
159 Ind., 127; Tiffin v. R. R. Co., 78 Ark., 55. An important case dealing 
with this subject is Wallenburg v. Mo. R. R. Co., 86 Neb., 642. This case 
holds that when the facts are undisputed, if from those facts different 
minds may honestly conclude that the plaintiff was guilty of contributory 
negligence, or free therefrom, the jury, and not the Court, should draw 
the inference and find the secondary fact. This case has some valuable 
annotations in 37 L. R. A. (N. S.), 135. 



Railroads — Fires — Negligence — Burden of Proof. — Hardy et al. v. 
Hines Bros. Lumber Company, 75 S. E. (N. C), 855. — Held, that the 
setting of fire by sparks from defendant's locomotive, damaging plaintiff, 



